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6XEVHFWLRQ �P� SURYLGHV�

,Q RUGHU WR IDFLOLWDWH WKH LGHQWLILFDWLRQ DQG ORFDWLRQ RI SURSHUW\
GHFODUHG IRUIHLWHG DQG WR IDFLOLWDWH WKH GLVSRVLWLRQ RI SHWLWLRQV IRU
UHPLVVLRQ RU PLWLJDWLRQ RI IRUIHLWXUH� DIWHU WKH HQWU\ RI DQ RUGHU
GHFODULQJ SURSHUW\ IRUIHLWHG WR WKH 8QLWHG 6WDWHV� WKH FRXUW PD\�
XSRQ DSSOLFDWLRQ RI WKH 8QLWHG 6WDWHV� RUGHU WKDW WKH WHVWLPRQ\
RI DQ\ ZLWQHVV UHODWLQJ WR WKH SURSHUW\ IRUIHLWHG EH WDNHQ E\
GHSRVLWLRQ DQG WKDW DQ\ GHVLJQDWHG ERRN� SDSHU� GRFXPHQW�
UHFRUG� UHFRUGLQJ� RU RWKHU PDWHULDO QRW SULYLOHJHG EH SURGXFHG
DW WKH VDPH WLPH DQG SODFH� LQ WKH VDPH PDQQHU DV SURYLGHG IRU
WKH WDNLQJ RI GHSRVLWLRQV XQGHU 5XOH �� RI WKH )HGHUDO 5XOHV RI
&ULPLQDO 3URFHGXUH�

��
&RXQW 7KUHH RI WKH LQGLFWPHQW DOOHJHG WKDW 'HIHQGDQW ³GLG

NQRZLQJO\ DQG LQWHQWLRQDOO\ PDNH DYDLODEOH IRU XVH D EXLOGLQJ DQG
HQFORVXUH ZKLFK KH PDQDJHG DQG FRQWUROOHG DV RZQHU IRU WKH SXUSRVH RI
XQODZIXOO\ PDQXIDFWXULQJ DQG VWRULQJ PDULMXDQD � � � �´ �,QGLFWPHQW� -�$�
DW ����
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6XEVHFWLRQ �F� RI � ��� VWDWHV�

$OO ULJKW� WLWOH� DQG LQWHUHVW LQ SURSHUW\ GHVFULEHG LQ VXEVHFWLRQ
�D� RI WKLV VHFWLRQ YHVWV LQ WKH 8QLWHG 6WDWHV XSRQ WKH
FRPPLVVLRQ RI WKH DFW JLYLQJ ULVH WR IRUIHLWXUH XQGHU WKLV VHFWLRQ�
$Q\ VXFK SURSHUW\ WKDW LV VXEVHTXHQWO\ WUDQVIHUUHG WR D SHUVRQ
RWKHU WKDQ WKH GHIHQGDQW PD\ EH WKH VXEMHFW RI D VSHFLDO YHUGLFW
RI IRUIHLWXUH DQG WKHUHDIWHU VKDOO EH RUGHUHG IRUIHLWHG WR WKH
8QLWHG 6WDWHV� XQOHVV WKH WUDQVIHUHH HVWDEOLVKHV LQ D KHDULQJ
SXUVXDQW WR VXEVHFWLRQ �Q� RI WKLV VHFWLRQ WKDW KH LV D ERQD ILGH
SXUFKDVHU IRU YDOXH RI VXFK SURSHUW\ ZKR DW WKH WLPH RI SXUFKDVH
ZDV UHDVRQDEO\ ZLWKRXW FDXVH WR EHOLHYH WKDW WKH SURSHUW\ ZDV
VXEMHFW WR IRUIHLWXUH XQGHU WKLV VHFWLRQ�
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6XEVHFWLRQ �H� RI � ��� SURYLGHV�

��� 8SRQ DSSOLFDWLRQ RI WKH 8QLWHG 6WDWHV� WKH FRXUW PD\ HQWHU D
UHVWUDLQLQJ RUGHU RU LQMXQFWLRQ� UHTXLUH WKH H[HFXWLRQ RI D
VDWLVIDFWRU\ SHUIRUPDQFH ERQG� RU WDNH DQ\ RWKHU DFWLRQ WR
SUHVHUYH WKH DYDLODELOLW\ RI SURSHUW\ GHVFULEHG LQ VXEVHFWLRQ �D�
RI WKLV VHFWLRQ IRU IRUIHLWXUH XQGHU WKLV VHFWLRQ��
�$� XSRQ WKH ILOLQJ RI DQ LQGLFWPHQW RU LQIRUPDWLRQ FKDUJLQJ D
YLRODWLRQ RI WKLV VXEFKDSWHU RU VXEFKDSWHU ,, RI WKLV FKDSWHU IRU
ZKLFK FULPLQDO IRUIHLWXUH PD\ EH RUGHUHG XQGHU WKLV VHFWLRQ DQG
DOOHJLQJ WKDW WKH SURSHUW\ ZLWK UHVSHFW WR ZKLFK WKH RUGHU LV
VRXJKW ZRXOG� LQ WKH HYHQW RI FRQYLFWLRQ� EH VXEMHFW WR IRUIHLWXUH
XQGHU WKLV VHFWLRQ� RU

�%� SULRU WR WKH ILOLQJ RI VXFK DQ LQGLFWPHQW RU LQIRUPDWLRQ� LI�

DIWHU QRWLFH WR SHUVRQV DSSHDULQJ WR KDYH DQ LQWHUHVW LQ WKH
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RUGHU ZLOO UHVXOW LQ WKH SURSHUW\ EHLQJ GHVWUR\HG� UHPRYHG IURP

WKH MXULVGLFWLRQ RI WKH FRXUW� RU RWKHUZLVH PDGH XQDYDLODEOH IRU

IRUIHLWXUH� DQG

�LL� WKH QHHG WR SUHVHUYH WKH DYDLODELOLW\ RI WKH SURSHUW\ WKURXJK

WKH HQWU\ RI WKH UHTXHVWHG RUGHU RXWZHLJKV WKH KDUGVKLS RQ DQ\
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([FHSW LQ WKH FDVH RI ZLOOV DQG FDVHV LQYROYLQJ D IXWXUH

FRQWLQJHQF\� WKH FRQYHUVLRQ XVXDOO\ EHFRPHV HIIHFWLYH DW WKH

GDWH RI WKH FRQWUDFW RU GHHG LQGLFDWLQJ DQ LQWHQWLRQ WR FRQYHUW

UHDO HVWDWH LQWR SHUVRQDOW\�

,Q WKH FDVH RI RSWLRQV D IXWXUH FRQWLQJHQF\� QDPHO\� WKH HOHFWLRQ

RI WKH RSWLRQHH WR WDNH XQGHU WKH RSWLRQ ZKLFK KH PD\ RU PD\

QRW GR DV KH FKRRVHV� EHFRPHV WKH FRQWUROOLQJ IDFWRU DQG LW

VHHPV LOORJLFDO DQG XQQDWXUDO WR DVVXPH WKDW WKH RSWLRQRU

LQWHQGHG D FRQYHUVLRQ DW WKH GDWH RI WKH FRQWUDFW�

� � � WKH FXUUHQW DQG VRXQGHU UXOH LV WKDW FRQYHUVLRQ LV HIIHFWHG RQ

WKH GDWH WKH RSWLRQHH HOHFWV WR H[HUFLVH KLV RSWLRQ ZKHQ� IRU WKH

ILUVW WLPH� WKH REOLJDWLRQ WR FRQYH\ EHFRPHV DEVROXWH�

/\QFK� ��� 6�:��G DW ����

��
,Q LWV UHSO\ EULHI WKH JRYHUQPHQW FODLPV WKDW HYHQ LI 'HIHQGDQW

FRXOG QRW KDYH VROG RU RWKHUZLVH RI GLVSRVHG RI WKH SURSHUW\ DV LWV OHJDO
RZQHU� KH FRXOG KDYH DW OHDVW DOLHQDWHG KLV OLPLWHG LQWHUHVW LQ WKH SURSHUW\�
&I� 8QLRQ &DUELGH� ��� 6�:��G DW ��� �³&DUELGH KDV QR LQWHUHVW XQGHU
WKH FRQWUDFW WKDW LW FDQ VHOO� OHDVH� RU RWKHUZLVH WUDQVIHU� 7KH PHUH XVH E\
&DUELGH RI WKH UHDO SURSHUW\ IRU SXUSRVHV RI SHUIRUPLQJ WKH FRQWUDFW GRHV
QRW DPRXQW WR DQ LQFLGHQW RI RZQHUVKLS�´�� 7KH (VFURZ $JUHHPHQW GRHV
QRW VHHP WR UHVWULFW 'HIHQGDQW¶V ULJKWV VXFK DV WR SUHFOXGH KLV DELOLW\ WR
DOLHQDWH KLV OLPLWHG ULJKWV� %XW WKLV DUJXPHQW LV LQDSSRVLWH LQDVPXFK DV
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,Q WKDW FDVH� ZH IRXQG WKDW WKH PDMRULW\ RI WKH WLPH SHULRG DOOHJHG

ZDV H[FOXGDEOH IRU SXUSRVHV RI WKH 6SHHG\ 7ULDO $FW�

%HFDXVH WKH SODLQ PHDQLQJ RI WKH VWDWXWRU\ ODQJXDJH UHTXLUHV D
QRW JXLOW\ SOHD >LQ RUGHU WR VWDUW WKH VSHHG\ WULDO FORFN IRU
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'HIHQGDQW GRHV QRW FKDOOHQJH WKH JRYHUQPHQW¶V VWDWXWRU\

DXWKRUL]DWLRQ WR DSSHDO D VHQWHQFH XQGHU �� 8�6�&� � ����� ZKLFK
SURYLGHV WKDW WKH JRYHUQPHQW PD\ ILOH D QRWLFH RI DSSHDO IRU WKH UHYLHZ RI
DQ RWKHUZLVH ILQDO VHQWHQFH LI LW ³ZDV LPSRVHG LQ YLRODWLRQ RI ODZ´ DQG
XSRQ ³WKH SHUVRQDO DSSURYDO RI WKH $WWRUQH\ *HQHUDO� WKH 6ROLFLWRU
*HQHUDO� RU D GHSXW\ VROLFLWRU JHQHUDO GHVLJQDWHG E\ WKH 6ROLFLWRU
*HQHUDO�´ 7KH JRYHUQPHQW GLG REWDLQ WKH DSSURYDO RI IRUPHU 6ROLFLWRU
*HQHUDO 6HWK :D[PDQ�
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7KH 'RJJHWW &RXUW VWDWHG�

:H KDYH REVHUYHG LQ SULRU FDVHV WKDW XQUHDVRQDEOH GHOD\
EHWZHHQ IRUPDO DFFXVDWLRQ DQG WULDO WKUHDWHQV WR SURGXFH PRUH
WKDQ RQH VRUW RI KDUP� LQFOXGLQJ ³RSSUHVVLYH SUHWULDO
LQFDUFHUDWLRQ�´ ³DQ[LHW\ DQG FRQFHUQ RI WKH DFFXVHG�´ DQG ³WKH
SRVVLELOLW\ WKDW WKH >DFFXVHG¶V@ GHIHQVH ZLOO EH LPSDLUHG´ E\
GLPPLQJ PHPRULHV DQG ORVV RI H[FXOSDWRU\ HYLGHQFH

� � �

FRQVLGHUDWLRQ RI SUHMXGLFH LV QRW OLPLWHG WR WKH VSHFLILFDOO\
GHPRQVWUDEOH� DQG � � � DIILUPDWLYH SURRI RI SDUWLFXODUL]HG
SUHMXGLFH LV QRW HVVHQWLDO WR HYHU\ VSHHG\ WULDO FODLP� %DUNHU
H[SOLFLWO\ UHFRJQL]HG WKDW LPSDLUPHQW RI RQH¶V GHIHQVH LV WKH
PRVW GLIILFXOW IRUP RI VSHHG\ WULDO SUHMXGLFH WR SURYH EHFDXVH
WLPH¶V HURVLRQRI H[FXOSDWRU\ HYLGHQFH DQG WHVWLPRQ\ ³FDQ UDUHO\
EH VKRZQ�´ $QG WKRXJK WLPH FDQ WLOW WKH FDVH DJDLQVW HLWKHU VLGH
� � � RQH FDQQRW JHQHUDOO\ EH VXUH ZKLFK RI WKHP LW KDV SUHMXGLFHG
PRUH VHYHUHO\� 7KXV� ZH JHQHUDOO\ KDYH WR UHFRJQL]H WKDW
H[FHVVLYH GHOD\ SUHVXPSWLYHO\ FRPSURPLVHV WKH UHOLDELOLW\ RI D
WULDO LQ ZD\V WKDW QHLWKHU SDUW\ FDQ SURYH RU� IRU WKDW PDWWHU�
LGHQWLI\� :KLOH VXFK SUHVXPSWLYH SUHMXGLFH FDQQRW DORQH FDUU\
D 6L[WK $PHQGPHQW FODLP ZLWKRXW UHJDUG WR WKH RWKHU %DUNHU
FULWHULD� � � � LW LV SDUW RI WKH PL[ RI UHOHYDQW IDFWV� DQG LWV
LPSRUWDQFH LQFUHDVHV ZLWK WKH OHQJWK RI GHOD\�
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